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BEFORE ELIA A. PELIOS, ALJ:
STATEMENT OF THE CASE
The present matter stems from complaints filed by the complainants with the
School Ethics Commission of New Jersey (Commission) against respondent Dan
Leonard alleging social media posts he made violated the School Ethics Code.
PROCEDURAL HISTORY
On August 5, 2019, complainant Sara Sheikh (Sheikh) filed a two-count
complaint with the Commission alleging that Dan Leonard (“the respondent”) violated
provisions of the School Ethics Code. On August 7, 2019, complainant Nina Rossi,
Esq. (Rossi) filed a three-count complaint with the Commission alleging that the
respondent violated provisions of the School Ethics Code. On August 29, 2019, the
respondent filed a motion with the Commission to dismiss complainant Sheikh’s
complaint. On September 5, 2019, the respondent filed a motion with the Commission
to dismiss complainant Rossi’s complaint.

On October 9, 2019, the Commission

consolidated the complaints. In a decision dated December 18, 2019, the Commission
denied respondent’s motion to dismiss, but did dismiss allegations of a violation of
N.J.S.A. 18A:12-24.1(f). The remaining counts of the complainants’ complaints were
transmitted to the Office of Administrative Law (OAL), where the matter was filed on
January 27, 2020, to be heard as a contested case pursuant to N.J.S.A. 54:14B-1 to 15; N.J.S.A. 52:14F-1 to -13. The matter was heard on October 6, 2020. The record on
the matter remained open to allow for the submission of written summations. After the
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hearing concluded, Sheikh submitted an email withdrawing her complaint. The record
closed on October 14, 2020.
FACTUAL DISCUSSION
As noted above, complainants filed complaints with the School Ethics
Commission of New Jersey (Commission) alleging respondent Dan Leonard violated
the School Ethics Code when he made certain social media posts. Sheikh withdrew her
complaint after the hearing concluded.
In the remaining complaint, Rossi alleges that on April 12, 2019, during his term
of service as a member of the Toms River Regional Board of Education, respondent
Dan Leonard shared a Facebook post from the “Rant Nation with Graham Allen” site to
his personal Facebook page. The shared post appears to link to a video purporting to
show United States Representative Ilhan Omar “MOCK[ING] Americans for Fearing alQaeda.” The original post carried the commentary, “This newly discovered video from
her past comes AFTER Congresswoman Omar claimed 9/11 was a situation where
‘some people did something.’

SHAME on you.”

The post contains a picture of

Congresswoman Omar wearing a hijab, a head scarf worn by many Muslim women. In
sharing the post respondent commented, “Terrorist……..100%.”
Rossi further alleges that on April 19, 2019, during his term of service as a
member of the Toms River Regional Board of Education, respondent Leonard shared a
Fox News article dated April 19, 2019, titled “Rashida Tlaib calls for hunger strikes to
shut down ICE” to his personal Facebook page.

The post contains a picture of

Congresswoman Rashida Tlaib. In sharing the post respondent commented, “My life
would be complete if she/they die……”
Rossi finally alleges that on April 28, 2019, during his term of service as a
member of the Toms River Regional Board of Education, respondent Leonard shared a
photograph to his personal Facebook page. The photograph depicts a doll dressed in a
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hijab.

The doll also has a black eye and a bruise on her chin.

The body of the

photograph bears the following text:
Sharia Barbie
Comes with jihab [sic], bruises and quran
Stoning accessories available for additional purchase
Rossi argues that each of these posts constitutes a violation of the School Ethics Code.
The preceding statements are not in dispute and are hereby FOUND as FACT.
Joseph Nardini was called to testify by Rossi under subpoena. He stipulated that
a letter bearing his signature (P-4) was written by him. At the time the letter was issued
and at times relevant to these proceedings he was the president of the Toms River
Regional Board of Education (BOE). In his letter he suggested that the respondent step
down from the BOE. The Board and Board staff had been receiving terroristic threats
which were upsetting to the staff. Secretaries were inundated with vile language on the
phone. Consequently, Nardini suggested that Leonard step aside. Other calls do not
particularly stand out in his memory. He was present at the July 24 and August 21
Board meetings in 2019. He wrote the letter (P-4) on the day after the July 24 Board
meeting. He notes that people at the Board meeting were protesting on the matter. He
was never asked, nor did he ever ask anyone, to file an ethics complaint in this matter.
He believes that Mr. Leonard’s social-media posts made the news. He does not know
the origin of the District’s Mission Statement (P-6).
Stephen Leone, Esq., also testified under subpoena by Rossi. He stipulated that
a letter bearing his signature (P-3) was authored by him. He is the attorney for the
BOE. The letter was essentially an open letter to the public. It was not directed to
anyone in particular. There were requests that respondent be removed from the Board,
but the Board of Education does not have the power to do so. He felt that the posts
were racist, incendiary, and offensive. He is not aware of any specific effect or impact
on the Board of Education, he is only aware of the public reaction. He believes that the
posts were inappropriate, but never gave an opinion as to whether they violated the

4

OAL DKT. NO. EEC 01230-20

code of conduct, as that would require an investigation that the Board did not do. The
Board did take some measures in response to the public outcry.
Respondent Dan Leonard testified on his own behalf. He acknowledges making
the posts in question. He read from a prepared statement. He feels he is defending his
life.

He has never violated any standards of conduct.

He lays the blame for the

situation with the Council on American-Islamic Relations (CAIR), stating that his posts
drew no public attention before CAIR issued a press release. He believes there was
collusion to draw attention to his posts, and that there were no citizens within the District
who filed the ethics charges.
He is retired after twenty-three years of service in the United States Army. He
believes that CAIR is a terrorist organization. He has not hidden his views, and notes
that while serving in the Army he fought alongside Muslim allies that he considers
friends and brothers. He believes his due-process rights have been violated. Demands
were made that he resign. He refused to resign on demand, but later decided to not run
again for his office in November 2019 and no longer serves on the Board.
When posting on social media, he was never acting in an official capacity. The
account to which he made the posts, which he readily acknowledges making, the “DP”
account on Facebook, is a private account.

He never called for the death of

Representative Rashida Tlaib. He made a comment attached to a news article. CAIR’s
press release and media accounts say that he called for her death. He did not, but
could not care less if the Congresswoman depicted in the news article he posted
starved to death while protesting U.S. Immigration and Customs Enforcement (ICE).
He believes that there is no evidence that the operations of the Board were
impacted by the response to his posts. With regard to the “Sharia Barbie” post, he
states that it was to a private closed account. It was a communication not made in his
official capacity. He has a disclaimer on his account that his statements do not reflect
positions of the Board. One charge was dismissed by the School Ethics Commission,
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and he requests that the others be dismissed. He again notes that nobody from within
the school district brought charges against him.
Respondent’s wife and children and employees of the Board of Education have
been threatened. He walked away from the Board by not running again to end the
harassment. His posts are not available to the public. He receives many threatening
and harassing emails that have threatened harm to his family and his children, including
the threatened rape of his daughter.
On cross-examination, he states that he is not familiar with the details of the
Board’s social-media policy from memory.

He acknowledges that he did receive

training in appropriate use of social media, and he acknowledges that Sharia Law is part
of Islam.

He acknowledges his understanding that Congresswoman Omar and

Congresswoman Tlaib are Muslim.
Respondent represented the Town of Beachwood on the regional Board of
Education. Beachwood has an elementary school (K–5) and an intermediate school (6–
8).

He never considered resigning.

He believes that his posts did not create the

outcry—CAIR’s press release regarding his post created the outcry. His posts were not
shared as a Board member. He believes that there are limits to the free-speech rights
of Board members. He reviewed a slide from a training presentation provided to the
Board (P-2). The fifth point on the second page instructs Board members to “Clearly
distinguish your personal views from those of the Board.” He acknowledges this, and
believes that his disclaimer addresses the requirement. Respondent states that he is
anti-certain aspects of Sharia Law, and that he never received the District’s “Bylaw
Guide 0169.02,” which is a policy adopted by the Board “to provide guidance to Board
members in their use of social networks” (P-5).
After reviewing the testimony offered and documents submitted, I hereby FIND
the following FACTS:
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1.

During the month of April 2019, respondent was at all times a member of

the Toms River Regional Board of Education.
2.

On April 12, 2019, during his term of service as a member of the Board,

respondent shared a Facebook post from the “Rant Nation with Graham Allen”
site to his personal Facebook page, “D.P. Leonard” (P-1).
3.

The shared post appears to link to a video purporting to show United

States Representative Ilhan Omar “MOCK[ING] Americans for Fearing alQaeda.”
4.

The original post carried the commentary, “This newly discovered video

from her past comes AFTER Congresswoman Omar claimed 9/11 was a
situation where ‘some people did something.’ SHAME on you.”
5.

The post contains a picture of Congresswoman Omar wearing a hijab, a

head scarf worn by many Muslim women.
6.

In sharing the post, respondent commented, “Terrorist……..100%.”

7.

Respondent understands Rep. Omar to be a member of the Muslim faith.

8.

On April 19, 2019, during his term of service as a member of the Board,

respondent shared a Fox News article dated April 19, 2019, titled “Rashida Tlaib
calls for hunger strikes to shut down ICE” to his personal Facebook page.
9.

The post contains a picture of Congresswoman Rashida Tlaib.

10.

In sharing the post, respondent commented, “My life would be complete if

she/they die……”
11.

Respondent understands Rep. Tlaib to be a member of the Muslim faith.
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12.

On April 28, 2019, during his term of service as a member of the Board,

respondent shared a photograph to his personal Facebook page.
13.

The photograph depicts a doll dressed in a hijab.

14.

The doll appears to be depicted as a woman and has a black eye and a

bruise on its chin.
15.

The body of the photograph bears the following text:
Sharia Barbie
Comes with jihab [sic], bruises and quran
Stoning accessories available for additional purchase

16.

On July 23, 2019, the New Jersey Chapter of CAIR issued a press release

calling for the resignation of respondent due to these posts.
17.

The matter of respondent’s posts received media attention.

18.

The matter was addressed at a meeting of the Board held on July 24,

2019, with many members of the public in attendance due to this matter.
19.

On July 25, then-Board president Joseph Nardini issued a letter (P-4)

wherein he described the July 24, 2019, meeting as “contentious.”
20.

Nardini denounced respondent’s posts and asserted that they were

distracting the Board from its mission and purpose.
21.

Nardini stated in the letter that he had rescinded respondent’s

appointment to the Board’s Safety, Security, and Transportation Committee.
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22.

In the letter, while acknowledging that the Board could not remove

respondent, Nardini asked that respondent consider resigning his seat on the
Board in order to “remove the distraction from the Board’s mission.”
23.

Nardini described the posts as an “obstruction to the Board’s message

and duties.”
24.

On July 30, 2019, Board attorneys Stephen R. Leone, Esq., and Melanie

Appleby, Esq., issued a letter describing respondent’s posts as “racist, incendiary
and offensive.”
25.

The letter noted the inability of the Board to remove a member, but

described the legal process by which alleged ethics violations could be
addressed.
26.

Respondent did not resign his seat on the Board, but he did not run for

reelection.
27.

Respondent is no longer a member of the Board.

The testimony of Rossi’s subpoenaed witnesses Stephen R. Leone, Esq., and
Joseph Nardini was candid, straightforward, and unchallenged. Their testimony was
credible, and I FIND and ADOPT their testimony in its entirety as FACT.
Although respondent does not bear the burden of proof and although he does not
dispute making the Facebook postings at issue, some aspects of his testimony must be
assessed for credibility.
Credibility is best described as that quality of testimony or evidence that makes it
worthy of belief. The Supreme Court of New Jersey considered the issue of credibility
in In re Estate of Perrone, 5 N.J. 514 (1950). The Court pronounced:
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Testimony to be believed must not only proceed from the
mouth of a credible witness but must be credible in itself. It
must be such as the common experience and observation of
mankind can approve as probable in the circumstances.
[Id. at 522.]
See also Spagnuolo v. Bonnet, 16 N.J. 546 (1954), State v. Taylor, 38 N.J. Super. 6
(App. Div. 1955).
In order to assess credibility, the witness’ interest in the outcome, motive, or bias
should be considered. Furthermore, a trier of fact may reject testimony because it is
inherently incredible, or because it is inconsistent with other testimony or with common
experience, or because it is overborne by other testimony. Congleton v. Pura- Tex
Stone Corp., 53 N.J. Super. 282, 287 (App. Div. 1958).
Considering the foregoing, I deem respondent’s testimony that he did not see
himself as acting on behalf of the Board or in his role as a Board member when he
made the posts at issue to be credible, and I so FIND. I deem his testimony that “D.P.
Leonard,” the Facebook account to which the posts were made, is his personal, private
Facebook account to also be credible, and I so FIND. I deem his testimony that he has
a disclaimer on his account’s profile page to acknowledge that the views expressed are
his own and not those of the Board to be credible, and I so FIND. I deem his testimony
that he did not intend or expect his posts to be publicized beyond those permitted to
view the post under his privacy settings to be credible, if not naive and ultimately
incorrect. In other words, I FIND that he intended and believed such to be the case
when making the posts in question. His testimony that he and his family received
threatening communications after his posts were publicized is also credible, and I so
FIND.
Respondent states that he is not anti-Muslim. He is, rather, in his words, “anticertain aspects of Sharia Law,” and states that his making the posts in question was
informed by his desire to speak to that belief and not by anti-Muslim bias. In support of
this assertion, he offers that he served with and fought alongside Muslim allies while
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serving in the United States Military, and that he considered those allies to be his
“friends and brothers.”
There is no reason to believe, nor any evidence in the record that suggests, that
he is not being truthful and sincere in expressing his sentiment toward his former
comrades. However, it is also apparent from the record that only one of the posts as
shared to his page mentions or references the word “Sharia,” with no mention of “Sharia
Law.” Each of the other two posts made by respondent contains a photograph that
depicts a female member of Congress who is widely known to be Muslim. In one
instance it is Representative Ilhan Omar, in the other it is Representative Rashida Tlaib.
The post depicting Rep. Omar is accompanied by respondent’s comment,
“Terrorist….….100%.” The post depicting Rep. Tlaib is accompanied by respondent’s
comment, “My life would be complete if she/they die……” Respondent testified as to his
understanding that both Congresswomen are Muslim. The common thread running
through all three posts is the negative depiction of and/or the expression of negative
attitudes toward Muslims, not Sharia Law.
Respondent may sincerely believe he is not anti-Muslim, as he states. But his
posts suggest the presence of negative attitudes toward Muslim faith and culture
broader than, as he has asserted, his personal understanding or interpretation of Sharia
Law.

I FIND that his sharing of the posts in question was informed in significant

measure by these attitudes.
The same analysis applies to respondent’s assertion that he did not call for the
death of Rep. Tlaib, but rather was expressing, as he suggested in his testimony, that
he didn’t care if a congresswoman starved to death. His comment clearly indicates a
belief that some good or benefit is to be derived by him from her death. Suggestion that
he was expressing mere indifference is simply not credible.
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CONCLUSIONS OF LAW
The School Ethics Act (SEA), N.J.S.A. 18A:12-21 to -34, is intended to ensure
that the conduct of school officials holds the respect and confidence of the people. The
Act defines “school officials” as school board members, school administrators, charter
school trustees, charter school administrators, and New Jersey School Boards
Association officers and professional staff. N.J.S.A. 18A:12-23 and -23.1. Through the
SEA, the Legislature declared that school officials must avoid conduct that is in violation
of their public trust or that creates a justifiable impression that the public trust is being
violated.

Fisher

v.

Hamilton,

No.

A-4441-11

https://njlaw.rutgers.edu/collections/courts/search.php.

(App.

Div.

July

17,

2013),

Additionally, the Legislature

determined that school administrators should “have the benefit of specific standards to
guide their conduct and of some disciplinary mechanism to ensure the uniform
maintenance of those standards among them.” N.J.S.A. 18A:12-22(b). To accomplish
its objectives the Legislature established standards for conflicts of interest, N.J.S.A.
18A:12-24, and of ethical conduct, N.J.S.A. 18A:12-24.1, by which all school officials
must abide. Among these standards, the SEA sets forth a Code of Ethics (N.J.S.A.
18A:12-24.1(a) through (j)), which applies to school board members and charter school
trustees (Code).
In making a determination regarding an alleged violation of the Code of Ethics for
school board members, the burden of proof shall be on the accusing party to establish
factually a violation of the Code. N.J.S.A. 18A:12-29(b). The facts must “establish the
truth of the charges by a preponderance of the believable evidence.” In re Polk License
Revocation, 90 N.J. 550, 560 (1982) (quoting Atkinson v. Parsekian, 37 N.J. 142, 149
(1962)). “Under the preponderance standard, ‘a litigant must establish that a desired
inference is more probable than not. If the evidence is in equipoise, the burden has not
been met.’” Liberty Mut. Ins. Co. v. Land, 186 N.J. 163, 169 (2006) (quoting Biunno,
Current N.J. Rules of Evidence, comment 5a on N.J.R.E. 101(b)(1) (2005)).
In the present matter, the record reflects that complainant Sheikh withdrew her
complaint. Complainant Rossi’s three-count complaint remains.
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As to Count One, the record reflects that on April 12, 2019, during his term of
service as a member of the Toms River Regional Board of Education, respondent Dan
Leonard shared a Facebook post from the “Rant Nation with Graham Allen” site to his
personal Facebook page. The shared post appears to link to a video purporting to show
United States Representative Ilhan Omar “MOCK[ING] Americans for Fearing alQaeda.” The original post carried the commentary, “This newly discovered video from
her past comes AFTER Congresswoman Omar claimed 9/11 was a situation where
‘some people did something.’

SHAME on you.”

The post contains a picture of

Congresswoman Omar wearing a hijab, a head scarf worn by many Muslim women. In
sharing the post respondent commented, “Terrorist……..100%.”

Rossi argues that

respondent’s sharing of this post and his comment constitute a violation of N.J.S.A.
18A:12-24.1(b).

As noted above, the transmitting agency dismissed the charge

contained in this count of Rossi’s complaint alleging a violation of N.J.S.A. 18A:1224.1(f) in its Order denying respondent’s motion to dismiss. As such that charge is not
before this tribunal.
As to Count Two, the record reflects that on April 19, 2019, during his term of
service as a member of the Toms River Regional Board of Education, respondent
Leonard shared a Fox News article dated April 19, 2019, titled “Rashida Tlaib calls for
hunger strikes to shut down ICE” to his personal Facebook page. The post contains a
picture of Congresswoman Rashida Tlaib. In sharing the post respondent commented,
“My life would be complete if she/they die……” Rossi argues that respondent’s sharing
of this post and his comment constitute violations of N.J.S.A. 18A:12-24.1(b) and
N.J.S.A. 18A:12-24.1(e).
As to Count Three, the record reflects that on April 28, 2019, during his term of
service as a member of the Toms River Regional Board of Education, respondent
Leonard shared a photograph to his personal Facebook page. The photograph depicts
a doll dressed in a hijab. The doll also has a black eye and a bruise on her chin. The
body of the photograph bears the following text:
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Sharia Barbie
Comes with jihab [sic], bruises and quran
Stoning accessories available for additional purchase
Rossi argues that the posting of this photograph constitutes violations of N.J.S.A.
18A:12-24.1(b) and N.J.S.A. 18A:12-24.1(e).
In support of all three counts, Rossi submitted the following evidence in addition
to the testimony of Board president Joseph Nardini and Board attorney Stephen R.
Leone, Esq.: screenshots of the posts at issue (which respondent does not deny posting), a
PowerPoint slideshow from a training presentation Board members received regarding social
media, a letter from the Board’s attorney regarding the posts at issue, a letter from the Board
president regarding the posts at issue, a copy of the Board’s Bylaw Guide, and a copy of the
District’s Mission Statement.
N.J.S.A. 18A:12-24.1(b) provides that a board member “will make decisions in
terms of the educational welfare of children and will seek to develop and maintain public
schools that meet the individual needs of all children regardless of their ability, race,
creed, sex, or social standing.”

Rossi contends that all three postings constitute

violations of N.J.S.A. 18A:12-24.1(b).

Pursuant to N.J.A.C. 6A:28-6.4(a)(2), factual

evidence of a violation of N.J.S.A. 18A:12-24.1(b) “shall include evidence that the
respondent(s) willfully made a decision contrary to the educational welfare of children,
or evidence that the respondent(s) took deliberate action to obstruct the programs and
policies designed to meet the individual needs of all children, regardless of their ability,
race, color, creed or social standing.”
Respondent does not dispute making the posts at issue, and the record reflects
that he did not believe he was acting in any official capacity when he made them. Even
if respondent’s posts or comments that he made on social media were made in his
capacity as a Board member, his posts and/or comments do not constitute a decision(s)
related to the Board and/or the business of the Board or the Toms River Regional
School District, nor do they constitute action that obstructed the District’s programs and
policies. Rossi does not cite to a particular decision(s) that respondent made that was
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contrary to the educational welfare of children and does not refer to a specific action(s)
that obstructed policies or programs. In support of all three counts of violations of
N.J.S.A. 18A:12-24.1(b), Rossi argues that respondent’s posts render him unable,
generally and “with certainty,” to make unbiased decisions regarding the educational
welfare of children of the Muslim faith or that will benefit the entire student body.
However, absent the establishment of a nexus between respondent’s posts and/or
comments on social media and an actual—not theoretical—decision(s) or action(s), I
am constrained to CONCLUDE that Rossi has not met her evidentiary burden in
demonstrating violations of N.J.S.A. 18A:12-24.1(b) as required by N.J.A.C. 6A:286.4(a)(2), and that the alleged violations of N.J.S.A. 18A:12-24.1(b) should be
DISMISSED as to Counts One, Two, and Three of Rossi’s petition.
As indicated previously, Count One of Rossi’s petition contained allegations of
violations of N.J.S.A. 18A:12-24.1(b) and N.J.S.A. 18A:12-24.1(f). The allegation of
violation of N.J.S.A. 18A:12-24.1(f) was dismissed by the transmitting agency before the
matter was filed at the OAL, and the allegation of violation of N.J.S.A. 18A:12-24.1(b)
now also stands dismissed. Accordingly, I CONCLUDE that Count One of Rossi’s
petition must be DISMISSED.
Allegations of violations of N.J.S.A. 18A:12-24.1(b) also having been dismissed
from Counts Two and Three, what remains are allegations of violations of N.J.S.A.
18A:12-24.1(e) contained in Counts Two and Three.
N.J.S.A. 18A:12-24.1(e) provides that a board member “will recognize that
authority rests with the board of education and will make no personal promises nor take
any private action that may compromise the board.” Rossi contends that the April 19,
2019, and April 28, 2019, postings constitute violations of N.J.S.A. 18A:12-24.1(e).
Pursuant to N.J.A.C. 6A:28-6.4(a)(5), factual evidence of a violation of N.J.S.A. 18A:1224.1(e) “shall include evidence that the respondent made personal promises or took
action beyond the scope of his or her duties such that, by its nature, had the potential to
compromise the board.”
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The record is devoid of any evidence or allegation that respondent made any
personal promise to anyone in posting the article and comment regarding Rep. Tlaib or
the picture of “Sharia Barbie.” What remains is to determine whether in making those
posts respondent took private action, that is, action beyond the scope of his duties, such
that, by its nature, had the potential to compromise the Board.
A review of cases applying this provision reveals that on balance they appear
to involve situations where an accused official or board member appears to hold
themselves out as acting on behalf of the board when to do so is beyond the scope of
their powers or authority. Such is not the case here, but it is noted that no such
requirement is delineated in statute, regulation, or case law. The Commission has
previously advised in Advisory Opinion A03-07 (A03-07) that it defines “private action”
as

something

that

is

not

“board

https://www.nj.gov/education/legal/ethics/advisory/.

As

action.”
the

A03-07,

Commission

further

explained, in that same Advisory Opinion, “[i]n Marc Sovelove v. Paul Breda, C49-05,
(September 26, 2006) the Commission found that once a board member’s action is
deemed to be ‘board action,’ it cannot also be deemed ‘private action’ because such a
finding would be contradictory. Thus, ‘private action’ cannot be ‘board action.’” Under
this analysis, respondent’s postings at issue constitute “private action.”

The

Commission further advised that a determination that private action compromises a
board is fact sensitive and must be decided on a case-by-case basis. Ibid.
Although Merriam-Webster offers several definitions for “compromise,” the most
applicable appear to be:
to cause the impairment of [or] to expose to suspicion,
discredit, or mischief
[Compromise, Merriam-Webster, https://www.merriamwebster.com/dictionary/compromise (last visited February
26, 2021).]
The conduct at issue in this case not only has the potential to impair the Board or
expose it to discredit or suspicion, it already has. While large crowds attending a board
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meeting cannot be described as impairment, testimony by all three witnesses and
documents in evidence paint a picture of numerous phone calls to Board staff
constituting harassment and threats that no doubt have had negative impact to the
Board’s operation.

Furthermore, and more perilous, is the potential for further

compromise. The Legislature has made clear that in creating the Code of Ethics and in
passing the School Ethics Act it is acknowledging that “it is essential that the conduct of
members of local boards of education and local school administrators hold the respect
and confidence of the people,” and that BOARD members “must avoid conduct which is
in violation of their public trust or which creates a justifiable impression among the
public that such trust is being violated.” N.J.S.A. 18A:12-22(a).

It is appropriate to conclude that conduct creating such an impression has the
potential to cause the impairment of the Board or to expose it to discredit or suspicion—
in other words, to compromise the Board. It is further appropriate to conclude that the
conduct respondent has admittedly engaged in has such potential. Many decisions and
determinations made by school administration and employees are subject to appeal to
the Board; discipline and determinations as to occurrences of harassment, intimidation,
and bullying immediately spring to mind. It is not a stretch to consider that students or
families of students of the Muslim faith may fear that their culture or faith may play a role
in adverse decisions by the Board in such appeals if members of the Board have
engaged in the public expression of negative attitudes toward Muslim culture and faith,
as respondent has. In fact, they may well be discouraged from even seeking redress to
the Board if they feel there is no point, given what may seem to be an apparent bias.
This is clearly an example of conduct that would cause members of the Board to lose
the confidence and respect of the people, and is a clear-cut illustration of conduct that
“creates a justifiable impression among the public that such trust is being violated”
within the contemplation of N.J.S.A. 18A:12-22(a).
Accordingly, I CONCLUDE that respondent’s posting and commenting as
described in Counts Two and Three of Rossi’s petition constitute private action that has
the potential to compromise the Board within the contemplation of N.J.S.A. 18A:1224.1(e) and N.J.A.C. 6A:28-6.4(a)(5). It is noted that the post described by Count One

17

OAL DKT. NO. EEC 01230-20

of the petition also constitutes such conduct, but an allegation of violating N.J.S.A.
18A:12-24.1(e) was not lodged as to that post.
Respondent argues that his postings are protected by his First Amendment
rights.

In Advisory Opinion A02-06, the Commission acknowledged that board

members do not surrender the rights that they have as citizens, such as freedom of
speech, when they become members of a school board. However, in exercising those
rights, board members must comply with the School Ethics Act.

The Commission

recalled this in A03-07 when it noted:
the Legislature has established specific standards to guide
the conduct of board members to ensure and preserve
public confidence.
See, N.J.S.A. 18A:12-22.
These
standards, set forth at N.J.S.A. 18A:12-24 and N.J.S.A.
18A:12-24.1, must be applied by the Commission in
determining whether a board member’s conduct is allowable
under the Act. As [relevant caselaw] demonstrate[s], there
are times when a board member’s expression of opinion is
permissible under the Act and there are times when such
conduct is not permissible. The Commission believes that
the standards established by the Legislature do not sharply
curtail a board member’s First Amendment rights. Rather,
the standards provide the Commission with guidance in
balancing a board member’s rights as a private citizen with
the interest of the Legislature in ensuring that a board
member preserves public confidence and avoids conduct
that would violate the public trust or create a justifiable
impression among the public that such trust is being
violated.
See, N.J.S.A. 18A:12-22(a).
Therefore, in
exercising their rights as private citizens, board members
must ensure that such activity does not violate these
standards.
[A03-07, https://www.nj.gov/education/legal/ethics/advisory/.]
The record reflects, and it has been concluded, that the conduct engaged in by
respondent in his personal Facebook postings as described in Counts Two and Three of
Rossi’s petition does indeed violate the standards established by the Legislature, which,
in the previously expressed opinions of the Commission, “do not sharply curtail a board
member’s First Amendment rights.” The Commission has indicated that in exercising
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those rights, board members must comply with the School Ethics Act.

The record

reflects that respondent has not complied with, and in fact has violated, the Act.
Accordingly, I CONCLUDE that charges of violating N.J.S.A. 18A:12-24.1(e) should be
SUSTAINED as to Counts Two and Three.
A charge of violating the Code having been sustained, what remains is to
determine the appropriate penalty. When a violation is found to have occurred the
Commission shall, by majority vote, “recommend to the Commissioner the reprimand,
censure, suspension, or removal” of the board member found to have violated the Code
of Ethics. N.J.S.A. 18A:12-29(c). “If a violation of the Act is found, the Commission
may recommend to the Commissioner the reprimand, censure, suspension, or removal
of the school official. The recommendation of any of the foregoing sanctions shall
require a vote of the majority of the full membership of the Commission.

The

Commission may decline to issue a penalty for violations that it finds by a majority vote
are de minimis.” N.J.A.C. 6A:28-10.12(a).
Pursuant to N.J.A.C. 6A:28-1.2:
“Reprimand” means a rebuke by the Commissioner of a
school official for having been found to have breached the
standards of conduct prescribed by N.J.S.A. 18A:12-21 et
seq.
“Censure” means, except in the case of a school official who
is an officer or employee of the New Jersey School Boards
Association, a formal expression of disapproval by the
Commissioner which is publicized by the adoption of a
formal resolution by the School Ethics Commission and the
school official’s district board of education or the board of
trustees of his charter school at a public meeting when said
school official has been found to be in violation of N.J.S.A.
18A:12-21 et seq. In the case of a school official who is an
officer or employee of the New Jersey School Boards
Association, censure means a formal expression of
disapproval by the School Ethics Commission publicized by
the adoption of a formal resolution by the Commission at a
public meeting.
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“Removal” means removal from office for the length of a board member or charter
school trustee’s term of office or termination of employment.
In the present matter, the violation in question clearly cannot be said to be de
minimis, and therefore imposition of one of the enumerated sanctions is appropriate.
The regulations implementing the act clearly limit the sanction of removal to the length
of a board member’s term of office. Here, respondent’s term of office has expired,
respondent did not run again, and he no longer serves on the Board. As such, removal
is not an appropriate sanction. Although not defined in the regulation, the sanction of
suspension presumably carries the same limitation and barrier to imposition.
Accordingly, I CONCLUDE that censure is the appropriate sanction to be imposed in
this case.
ORDER
Based on the foregoing, it is ORDERED that Count One of the ethics complaint
lodged by Nina Rossi, Esq., against Dan Leonard be and is hereby DISMISSED. It is
further ORDERED that Count Two and Count Three of the ethics complaint lodged by
Nina Rossi, Esq., against Dan Leonard be and are hereby DISMISSED as to alleged
violations of N.J.S.A. 18A:12-24.1(b) and SUSTAINED as to alleged violations of
N.J.S.A. 18A:12-24.1(e). It is finally ORDERED that respondent be CENSURED for
violating the School Ethics Act, N.J.S.A. 18A:12-21 to -34.
I hereby FILE my initial decision with the SCHOOL ETHICS COMMISSION.
Pursuant to N.J.S.A. 18A:12-29, the School Ethics Commission has jurisdiction to
determine whether a violation of the School Ethics Act occurred. If it concludes that the
conduct constitutes a violation of the School Ethics Act, it shall recommend an
appropriate penalty to the Commissioner of Education. The Commissioner of Education
shall issue the final decision in this matter.
If the School Ethics Commission determines that a violation has occurred, it shall
issue a written decision recommending to the Commissioner of Education an
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appropriate penalty and shall forward the record, including this recommended decision
and its decision, to the Commissioner of Education. The Commissioner of Education
may subsequently render a final decision as to the appropriate penalty.

If the

Commissioner of Education does not render a final decision within forty-five days of its
receipt of this initial decision, and unless such time period is otherwise extended, the
recommended decision of the School Ethics Commission shall become the final
decision.
Within thirteen days from the date on which this recommended decision was
mailed to the parties, any party may file written exceptions with the SCHOOL ETHICS
COMMISSION, DEPARTMENT OF EDUCATION, PO Box 500, Trenton, NJ 086250500, marked “Attention: Exceptions.” A copy of any exceptions must be sent to the
judge and to the other parties.

March 18, 2021
DATE

ELIA A. PELIOS, ALJ

Date Received at Agency:

March 18, 2021

Date Mailed to Parties:

March 18, 2021

mph
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APPENDIX
WITNESSES
For Rossi:
Stephen R. Leone, Esq.
Joseph Nardini
For Respondent:
Dan Leonard

EXHIBITS
For Rossi:
P-1

Screenshots of posts at issue

P-2

PowerPoint slideshow from training presentation on social media

P-3

Letter from Board attorney regarding posts at issue

P-4

Letter from Board president regarding posts at issue

P-5

Bylaw Guide

P-6

District Mission Statement

For Respondent:
R-1

CAIR initial ethics complaint (8-2019)

R-2

Leonard initial complaint response (8-2019)

R-3

CAIR response to Leonard initial response (09-2019)

R-4

Leonard final response to complainants (December 2019)

R-5

NJDOE Ethics Commission Final Decision (12-18-19)
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R-6

NJDOE ethics case transmittal letter (01-22-20)

R-7

CAIR national press release (07-23-19)

R-8

NJSBA press release (7-24-19)

R-9

Board attorney Steven Leone press release (07-30-19)

R-10 Board attorney Stephen Leone COMPLETE Advisory Opinion on BOE
Member Social Media (2018)
R-11 NJSEC C13-14 case law decision (NJSBA PPT)
R-12 NJ Constitution Art. 1 Para. 6 (NJSBA PowerPoint)
R-13 NJSBA indemnification statute
R-14 NJDOE Advisory Opinion A36-14 (Disclaimer)
R-15 NJ101.5 article (8-20-2019)
R-16 NJ101.5 article (8-22-2019)
R-17 Petition of Support (Leonard 2019)
R-18 Shore News Network article (8-3-2019)
R-19 Leonard complete signed ethics packet (2016–2019)
R-20 Leonard—Final NJSBA Transcript
R-21 Leonard—Anti-Terrorism Officer Certification
R-22 Leonard—DD-214 (Awards & Schools—2015)
R-23 Leonard (NGB-22 Awards & Schools—2018)
R-24 OAL complete correspondence packet (2020)
R-25 Nina Rossi complete correspondence packet (2020)
R-26 Center for Security Policy Press Reader Series photo
R-27 Rossi ICE support post 1
R-28 Rossi ICE support post 2
R-29 Rossi ICE support post 3
R-30 Rossi Squad support post 1
R-31 Nina Rossi—CAIR attorney photo
R-32 Sara Sheikh—CAIR paralegal photo
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